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Tf Addi. Commissioner, at1 gra gcA'bad-I err ut ea orr i
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0

~ 3l4761cbdT cf5T "ITB ~ ~ Name & Address of the Appellant/ Respondent
M/S. PINCO TEXTILES

Ahmedabad
al{ arfka za 3rfl mg riis rra mar & at as za an a uf zqenRe,fa Rt

aag ·Tg #el 31f@rat at rat zn gteru 3naa Igd "cbX x=rcbdT t I
Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as the

one may be against such order, to the appropriate authority in the following way :

~mcoR cpf Tlfra=rur~
Revision application to Government of India :

(1) #tu 8aa zycn 3rferfz1, 1994 #t err arR aa; n mmrai aRtar err a
'311-t.TRT rem uga sinifa g=reru am4a ref Rra,avar, fa int, rua f@qr,
atf +if#r, Ra {q qaa,i f, { Rec#t : 110001 cm- ~ \i'fRf ~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section ( 1) of Section-35 ibid :

(ii) ITR m al zif a muua hat er argr fas4 'f{O,s!lll'< m 3lr[[ cblx\'.511~ B m fcl?-m
mogrrr zag oertrma ura z mf , za 04 qvrI zn wet i a& a fa#t rzara
a @atrrrr itmt #Rautr g{ &tl

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. ·

(es) an«a are fa#t sz zu qr i Alltfaa lTTC'1" 1TT m lTTC'1" cB" fctAl-lt 01 qitr zyea a
lTTC'1" 1TT '3tq1c;.=i ~ cB" ~ cB" i:rr=rc;f B Gila are f9Rt lz zur2r Ruffaa &t

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of t_he goods which are exported
to any country or territory outside India.

(Tf) rf gen mr z4rat fa f@a +ma ar (a zu qr al) Rlf@ fclrrlT Tfm l=flc1 m 1as
~- ]'IER/4;,
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3l1Wf~~ \:lc'l!IC:'i ~ cfi~cfi ~ "GIT~~ l=JRT c!fl" ~ ~ 3ITT" ~ ~ "GIT ~
t1m "C;ct Rlfl=f. cfi 5e1,Rli:b ~. 3Tlfrc;r cfi am tJTffif ell" w:m "qx m €[Tc(" if fcrrrr~ (-;:f.2) 1998
Irr 109 rr frzgar fag mTg &ti

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~~ (3Tlfrc;r) Pilll-flcJC'l~I, 2001 cfi ~ 9 cfi 3@<@ fclPf Fcfl!e w:P-f ~ ~-8 if "c(1 ~
i, hfa sr?gt a ufa snr hf feta Rh l=[ffi cfi ~ ~-~ "C;cf 3Tlfrc;r ~ qfJ- qT-"c(T
J;ffum cfi W2:f '3ft@·~~ \i'fRT • 1 \R-lcfi W2:f ~ ~- cnr j\'...cll~M cfi 3@<@ t1m 35-~ #
feaffa #fl #garad W2:f ir3ITT-6 'cfR1R c!fl" md 'lfT ~- I

The above application shall be made in duplicate in Form No. EA-8 as specified under 0
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfaa an4at arr ust via=a mo ya ara q) u Ge a if ill ffl 200/- ffl ~
t urg sit urgi via vm ya ra t vrat it at 1ooo/- ) #hr z4al #) Gr

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

fir ye, #€tr Uaraa ze vi hara 3r4flu +qraf@rauT # md 3ilfrc;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€hr Galea yea 3rf@)fu, 1944 6t err 35-4\/35- # 3if Q
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(cp) cjlijcfj-,!Of l-J_crlJjcfj,-f ~~ x-Mf 1'fll=@ #tar zyen, #€tr sale gca vi hara ar4)ta nnf@raw
6t f@a@hs tq)feat e ta i. 3. 31N. cfi. ~. -.,-t ~ cp]" "C;ct

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(g) safRaa uRba 2 («)asaag srar a arrar 6lt ar@la, 3flt a mar ii 4hr zc, ala
Tr«a gyca vi van 3r4Rh +nrafeaw (free) at uf?ea @Ru 4)f8a, area sit2o, q
~61ffl:icc1 i:bl-91\:1□-s, l\trfOfr rflN, dltil-fC:lellC:-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

(2) a4hr Una gca (sr4la) Parral, 2oo+ t err s k siafa qua z.g-3 feffRa fry 3rqar
3r4tfra +urnf@raoi 6t { sr fag a4ta fa nu; arr a6l a qfii fea szi Gar gca
ctr llM, ~ cJ5T lWr 3ITT WTflJT ·TIT gfI qg 5 al4 4l U+a aa t qi 6u; 1000/- #hr urf
wm I uin zyc #t in, nu a$t llM 3TR wmrr rn a4ifa ow& s 3,3J1-59,_gg T if m
~ 5000 /- ffl ~ 6Tm I usi sua zyc l it, anur aft lWr styr9f.· ow so
erg qr Uaa var ? azi zqg 1o00o/- #hr 3rft @hf al #ha .$° ".,
~~1Fcl?a ~ ~ cfi xticr if "WitT cJfr "GJm I "l/6 ~ \TI=r '<"~ cfi fcITT:j'i- 0

• :--: ~"IJ}.~~ · qfr
glrnr at st usf sq Inferaur aft tfio ft-l2.Tcf i I I~

p.!.,
n\...:"'o .,..,.,. ,.,~

k "Hae,o" #rea
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) z4f z 3mgr i a{ sm?ii atmrr tr & at r@ta pea sitgr fu st ar grr fa
it a fan ant aifeg g z a sta g; ft fc)j fuffl "Cfit arf aa a fg zqenferf 3r9hara
z,ram,f@)au al vs al zn atrat va 3m4a fhu mar at

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

0

(4)

(5)

qr1re zc 3ff@)fr 197o gent izitf@er #t rgq- 3WIB fefffa fhg rgrr a mr4aa zu
a amt zrnfetf fvfu qf@rah a 300"T r@ta al a 4fa "CJ'{ xii.6.50 tJi-r cnl rllllllc1<l ~

Rease ca it a1fey
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

ga 3jh if@r +mi ant fiaur aa cf@ frr:r:rr ctr 3lR -it)-n 3naff hut uar ? it ft ye,
~'3cll I< yen vi ala 37qt4 nrznf@raw (al l!Tfcl tu) frrwr, 1982 1f ~ % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «ft gyca, 4tu sqra zyc qi hara r4l#ta -nrznf@raw (fRrez), a uf at4tat # mm
aacrair (Demand) ga is (Penalty) cBT 10% qa sat sear 3f6art ? 1 srifa, 3ff@aaqa sarr 1oml
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a5tr3er la3ittara a3iifr, emf@ ztam "a{car Rt#ia"(Duty Demanded) 
3 ·

(i) (Section)Ns 11D cfi~fo:!"mft:rurn;
(i) frnrn«araz#fez#afar;
(iii) id3fez friia fer 6 # a<a erurn.

e» zzqaaamr'if@gr4hr' iisz ua sm#acar ii, 3r4hr' rRge av a fee ua sra am fezarr.
, D2

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, _1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

z sf ii ,gr 3er a uf 3fl qf@erawr a mg szi erea 3rrar area z zus faafa gt atr fa
dW ~JVcn t" 10% ararar r 3it szi ha avg Rafa pt aa vs c);' 10% srararc r# sr pa ?]

3 3 3

In view of above, an appeal against this order shall lie before the Tribunal_on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute ,..ofc\pern§lJ~ where penalty
alone is in dispute." ~ ,,.1,R,,v,

'
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ORDER-IN-APPEAL

F.No.V2(52)46/Ahd-1/2016-17

M/s. Pineo Textiles, behind Calico Mills, Behrampura, Ahmedabad (hereinafter referred

to as the appellant) had filed this appeal on 17.4.2009 along with stay application against OIO No.

45/Additional Commissioner/2009 dated 17.02.2009, passed by the Additional Commissioner,

Central Excise, Ahmedabad-I (hereinafter referred to as the "adjudicating authority").

2. Briefly stated, the facts are that the appellants are engaged in the processing of Cotton

Fabrics, MMF falling under chapter 52,54 and 55 ofCentral Excise Tariff Act, 1985; that they had

failed to discharge their duty liability by the stipulated date, as per Annual Production Capacity

determined under Section 3A of the Central Excise Act, 1944 [hereinafter referred to as the Act]

for the month of January 2001; that subsequently, the appellant paid total duty of Rs. 8,00,000/

along with interest at the rate of24% in terms of sub-rule(I) ofrule 96ZQ. As the appellant failed

to pay the duty by the date specified in sub-rule (3) of rule 96ZQ ibid, a show cause notice dated

18.6.2002 was issued, proposing imposition of penalty equal to the amount of 'duty outstanding

from them at the end of January 2001; that the Adjudicating Authority vide the impugned order

imposed penalty ofRs. 8,00,000/-.

3. Aggrieved, the appellant filed this appeal along with stay application for dispensing with

the condition of pre-deposit of the amount of penalty during the pendency of appeal. The appeal

has been filed mainly on the ground that they could not deposit the amount of duty in accordance

with the time schedule prescribed under rule 96ZQ, because of severe financial constraints and the

assessee contends that such a harsh penalty ought not to have been imposed, as there was no

· suppression of facts or any ill intention on the appellant's part. It is further averred that penalty for

mere late payment was illegal and unjustified, more so when the appellant had paid interest at a

substantial rate of24% p.a. The appellant has also questioned the jurisdiction of deciding the issue

since both section 3A and rule 96ZQ were omitted without a saving clause.

4. The appeal was kept in call book since the department had filed an appeal before the Apex

Court on an identical issue, against the decision ofHon'ble High Court ofGujarat [in SCA No.1984

of 2002] in the case of MIs. Krishna Processors [2012(280)ELT 186 (Guj.)]. As the Hon'ble

~ preme Court has decided the issue, the appeal stands retrieved from the call book.

5. Personal hearing in the matter was held on 13.7.2016. Advocate, Shri Sudhanshu Bissa,

appeared on behalf of the appellant. He has cited reference of Apex Court decision in the case of

Bhagwati Rolling Mills [2015(326)ELT 209 (SC)]and also relied upon CESTAT Order No.

A/10384/2016 dated 4.5.2016 in the matter of Bhagyalaxmi Steel Rolling Mills, Viramgam,

Ahmedabad. He has requested to set aside the order of imposition ofpenalty.

0

0
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o

6. I have gone through the fact ofthe case, the appellant's grounds of appeal, and submissions

made at the time ofpersonal hearing. Due to considerable passage oftime, the stay application has

become extraneous. Therefore, I am proceeding with the main appeal. It is a fact that Rules 96ZO,

96ZP and 96ZQ were omitted vide notification No.6/2001-C.E.(N.T.) dated 1" March, 2001.

Subsequently, section 3A ofthe Act was omitted w.e.f. 11May, 2001 by Finance Act, 2001.

7. The question to be decided in this appeal is whether the appellant is liable for penalty under

Rule 96ZQ(5)(ii) ofthe Central Excise Rules, 1944.

8. As the entire issue revolves primarily around rule 96ZQ i.e. imposition of penalty, the

relevant extracts ofsub rule 5 ofrule 96ZQ are reproduced below, for ease ofreference:

(5) Ifan independent processor fails to pay the amount of duty or any part thereof by

the date specified in sub-rule (3), he shall be liable to:

(i) ; and
(ii) a penalty equal to an amount of duty outstandingfrom him at the end

ofsuch month or rupeesfive thousand, whichever is greater.

9. The issue of vires of rule 96ZQ of the Central Excise Rules, 1944 and section 3A of the

Central Excise Act, 1944, was raised before the Gujarat High Court in SCA no. 1984/2002 in the

case ofMis. Krishna Processors [reported at 2012(280) ELT 186(Guj.)]. The Hon'ble High Court

ofGujarat vide its order dated 16.3.2012, held the penal provisions contained in Rule 96ZQ(5) (ii)

of the Central Excise Rules, 1944 to be ultra vires of Article 14 , 191)(g) and 265 of the

Constitution of India. Department, feeling aggrieved, filed an appeal before the Supreme Court

[SCA No. 13619/2015] against the aforementioned order of the Hon'ble High Court of Gujarat.

The Hon'hie Supreme Court vide its order dated 24.11.2015, reported at 2015(326)E.L.T.209

(SC)], held that :

• struck down rules 96Z0, 96ZP and 96ZQ insofar as they impose a mandatorypenalty equivalent to
the amount ofduty on the ground that theseprovisions are violative of articles 14 & 19(l)(g) of the
Constitution and are ultra vires the Central Excise Act, 1944.

• on the question ofwhether omission of the compounded levy scheme in 2001 wipes out the liability
of the assesseefor the period during which the scheme was in operation, it was held that the issue
has already been decided in Fibre Board's case, wherein it was held that 'omission' is akin to
'deletion' that this is form of 'repeal', and that therefore previous proceedings would be protected
by Section 6 of the General Clauses Act because repeal does not amount to obliteration from the
beginning and that 'omission' is only infuturo.

}jj_"" It was the Hon'ble Supreme Court which had in the case of M/s. Dharmendra Textile

W" Processors [reported at 2008(231) ELT 3(SC)], held that Rule 96ZQ did not grant discretion insofar

as imposition of penalty was concerned. Vide the aforementioned order dated 24.11.2015, the

Supreme Court struck down rule 96ZQ of the Central Excise Rules, 1944, insofar as it

imposes mandatory penalty equivalent to the amount of duty, further holding that the omission

would amount to repeal and that previous proceedings would be protected by Section 6 of the

General Clauses Act. In the Order No. A/10384/2016 dated 4.5.2016, referred to by the advocate
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of the appellant, the Hon'ble Tribunal set aside imposition of penalty imposed under rule 96ZQ;

in view ofthe said Apex Courtjudgment.

11. In this backdrop, the question of jurisdiction raised by the appellant is answered in

negative. Further, as rule 96ZQ (5) (ii) of the Central Excise Rules, 1944 has been struck down by

the Hon'ble Supreme Court, penalty imposed vide OIO dated 17.02.2009, is set aside.

12. The appeal stands disposed off accordingly.

Date: 27.7.2016

(Vinod L ose)
Superintendent (Appeal-D),
Central Excise,
Ahmedabad

BYR.P.A.D.

To,

Mis. Pineo Textiles,
Behind Calico Mills,
Behrampura,
Ahmedabad

Copy To:

,
' 4.7'

(Abhai K ar Sr6astav)
Commissioner (Appeal-I)

Central Excise, Ahmedabad

1. The ChiefCommissioner, Central Excise, Ahmedabad zone, Ahmedabad.
2. The Principal Commissioner, Central Excise, Ahmedabad-I.

he Deputy/Assistant Commissioner, Central Excise Division IV, Ahmedabad-I
Guard File.

.A.


